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in the workplace

If you receive a complaint of sexual harassment from an employee it is vitally
important that this be properly investigated. You are at risk of being sued by
the complainant employee or alleged harasser (or even both) if this is not

investigated properly!
INVESTIGATION

If you receive a complaint from an employee that

he or she has been sexually harassed by a co-
worker, you must conduct a full investigation of

all the relevant facts. Failure to do so means the
complainant employee automatically has a personal
grievance against you.

Because of the sensitive nature of an allegation of
sexual harassment, you should be careful to keep the
investigation as confidential as possible.

If you have the power to suspend in the employment
agreement then you need to advise the alleged
harasser that you are considering suspension and
seek their input before you make the decision to
suspend.or not.

The alleged harasser should be given written notice
to attend a disciplinary meeting at a set time and
place.

The notice should set out what is alleged, refer to
relevant clauses and the ability to bring a support
person.

Set out the consequences if the allegation is proved.
For a minor matter the likely consequences will be a

warning. If a more serious issue could lead, if proved,

to dismissal, then the notice should state that.

It is vitally important to state that the matters are
only an allegation and you should not indicate

that any conclusions have been reached about the
behaviour.

At the formal disciplinary meeting you should explain
that it is a disciplinary meeting to investigate their
alleged conduct and should set out the allegations.
You should ask the alleged harasser whether they
accept or deny the allegations and whether they wish
to give any explanation. Give them an opportunity to
do so.
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Once you have heard their explanation, denial

or acceptance you should advise them that you
will consider that before deciding on whether the
allegation is correct and if it is what action may be
taken. ’

Tell the alleged harasser that you will notify them of
the decision. At this point you should conclude their
involvement in the meeting.

You can then go on to consider whether you are
satisfied with any explanation that has been given.

You should decide whether you need to make further
enquiries into matters raised.

DETERMINATION

After you have investigated any other matters and
considered the explanation given by the alleged
harasser, you should decide whether the complainant
employee was sexual harassed.

Sexual harassment is, generally, an inappropriate

request for sexual favours and unwelcome or

offensive behaviour of a sexual nature. There are

three requirements for the behaviour to be con51dered
sexual harassment:

e The conduct must be of a sexual nature;

e The behaviour must have been unwelcome or
offensive to the complainant. It is important to
remember that it does not matter if you yourself
would not have found the behaviour unwelcome or
offensive.

e The behaviour must have had a detrimental effect
of the complainant’s job, or job performance or job
satisfaction.

RCTION

If you conclude that sexual harassment has occurred, -
then you must take whatever steps are practicable

to prevent repetition of that behaviour. This may, for
example, involve restricting the access of the alleged
harasser to certain parts of the workplace and/or
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disciplinary action against the alleged harasser.

It would be sensible to involve the complainant in
the process so they can express any views as to the
appropriateness of the steps taken.

If you could not determine whether sexual
harassment occurred, it would be wise to clearly
outline the sort of behaviour that is acceptable/not
acceptable at the workplace.

DISCIPLINARY ACTION AGAINST THE RLLEGED HARASSER
If, as a result of an investigation into an allegation of
sexual harassment, you decide to take disciplinary
action against the alleged harasser then you need to
decide what is appropriate in the circumstances.

What is appropriate disciplinary action will depend

on the particular facts of the case. While you have an
obligation to protect an employee by taking steps to
prevent the repetition of sexual harassment, you still
have an obligation to act fairly in relation to the alleged
harasser.

The decision you make must be confirmed in writing to
the alleged harasser and a copy put on their file.

If you issue a warning you should advise that if there is
another lapse, further disciplinary action may be taken,
which could put their employment at risk.

If you have previously given a warning for similar
behaviour and the employee appears to be in breach
of it then you need to repeat the steps above but
you need to advise the employee that the potential
outcomes will be at a more serious level.

The level depends on the circumstances and could be a
written warning, a final warning or a dismissal.

In a very serious case, dismissal without warning may
be appropriate. This should only ever occur after a
proper investigation.

If at some point in the future, the complainant is
again sexually harassed by a co-worker then they
automatically have a personal grievance against
you if you failed to take practicable steps to prevent
repetition of the behaviour.
This emphasises the need to
take appropriate action if you
receive a complaint of sexual
harassment, while ensuring
any disciplinary action you
take is done in accordance
with the procedures outlined
above.

Alan Knowsley,
Managing Partner

Rainey Collins Lawyers

(04) 473 6850
www.raineycollins.co.nz
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HO 1 Topics
Families Package

The tax changes announced as part of the May 2017
Budget will no longer be made.

Instead, from 1 July 2018: A winter energy payment

will be paid automatically to many who are currently

on benefits, including superannuitants ($20.45 pw or
$31.81 for couples and those with dependent children).
A new Best Start payment of $60 a week will be paid for
each child born (or due) on or after 1 July, until they turn
one, but not while paid parental leave is being received.
Income-tested payments will be available thereafter
until the child turns three. Payments under various
other benefits may go up, depending on circumstances.

Minimum Wage Update

In confirming the Government's intention to raise

the minimum wage to $16.50 on 1 April, Workplace
Relations Minister, lain Lees-Galloway, signalled in
December that the Tax Working Group could look at
easing the corporate tax burden for small to medium-
sized businesses to help them absorb the extra labour
costs. He added that "within the first 12 months of
this Government's term we will abolish starting-out
rates and consider changes to the training wage. In the
meantime, these rates will continue to be at 8o per cent
of the minimum wage, increasing to $13.20 per hour."

Healthy Homes Guarantee Bill

At the end of November, the Government passed a law
requiring landlords to guarantee that any new tenancy
from July 1, 2019 will be either properly insulated or
contain a heating source able to make the home warm
and dry. All tenancies must meet the new standards
by July 1, 2024.The exact requirements are not in the
bill, but will be set before 2019. Grants of up to $2,000
will be available for eligible landlords to upgrade their
propetties.

Easter Trading

If you are a shop owner, check with your local council if
you can open on Easter Sunday. In 2018, it’s on 1 April.
If you decide to open, you must give staff written notice
of their right to refuse to work at least four weeks’ in
advance but no more than eight weeks before Easter
Sunday. This means giving written notice between 4
February and 4 March in 2018.

Reversal of RMA Changes in the Pipeline

Less than a month since the new consenting and
notification provisions in s 120(1A) of the Resource
Management Act came into effect, the new Minister

for the Environment, David Parker, has announced
plans by the Government to reverse the changes. S
120(1A) provides that a decision on a boundary activity,
subdivision or residential activity may only be appealed
if they are non-complying activities.
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