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BY LOUISA GOMMANS

Commercia! lawyer based in Weliington. She has an honours
degree in Art History and Italian, and is slightly obsessed with
art. In her spare time she reads and researches about art law,
and sometimes travels to Italy to attend art crime conferences.
She Is also involved in organising New Zealand's first art crime
symposium, to be heid in Wellington in September 2015,

Picture this. You are right on deadtine and clicking frantically In far-flung corners
of the Internet to find the picture you desperately need.

You suddenly stumble on the perfect image. One right-click, a quick paste, and
your presentation is complets.

But walt. Can vou really use that image, that picturs, that copy of an Old
Master, that photograph of a modern classic? Or are you crossing some legal
line into a grey area or, perish the thought, downright unlawfulness?

One of the wonders of the Internet is the never-ending supply of images
avaliable at the click of a button. A simple Google search for a favourite
artist-can return thousands of images of art works and objects, all ternptingly

available to be downloaded and reused. This raises a dificult issue. k Is an
issue that should draw the attention of any lawyer interested in art and the law
- how can you be sure that Images are safe to use without infringing someone's
intellectual property rights?

Contemporary artists often feel strongly about photographic reproductions of
their work. It is not uncommon for a gallery or museum to expressly prohlbit
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photoyrapay of their shows and exhibitions. But if the mstiution or artist has a
website, s hkely o display some of the imzayes thal capiured Lhe audience's
allertion. From there, any image could be copied with surpnsing ease and
recycled onto a Facebook page, a bleg, or mip a piece of advertising

Our natonal museur, the Museum of New Zealand Te Papa Tongarewa,
demonstrates this approach in their photography policy. Te Papa's policy
aliows plivtoyraphs to be iaken of the general building and ryseum visitors,
for privaie and tesearch purpeses. Signifrcantly. it expressly prohibitz any
photography of work on display =ithin the museuri. and’for commercial Use
Palicies with (his level of resiriciion are shil common among art msulutions
But i practice they ¢an ba dificolt te enforee, guards and atteri\:l_m-lls cannat
meritor svery person I 2 packed room. making surs one 1s not taking photos
meainwhile anoiher sneaks up and iouches a paining,

In itus age of insianl sendng of images and wards wa digilal devices and
soctal media. it 1s a famihar expenence 1o be standing in front of an aitwork
{rymg u:\hﬁ)" to sreak a pholo - with the sound turned off to avewd the shutiet
notse, of couse — before hutrying to uplozd that photo o a Facebook or
Instagraini account Art nstituirons often benelii (rom the buzz of awaleness
that visitors” use of sotil media can create on their behalf, but have fo
juggle ihat avikwaidly with the reasons for baining pholography (a rather
10ng hst which can include: intefleciual property ssies. impresing vistor flow,
poteiinal damage caused by camera flashes, ). Though photo- takig rults are
usually signposted clearly. wsitors can end up confused hy being allowed o
rihotograph some things and not others, cven within the saine room

Most peojsie assume thit ofder art. n which copyright no leniger pxists. must
ihetetore be heely useatile: But a now image of an ol work can add a layer
of cormniplexity to e iesue of swwhether er not Lhe Image: 1s aciually fiec to use
A photogragher may vaell have his or her ovn set of nghis in the repvérlucéd.
1mage, having i‘_m;rle‘d something new fnat 1s also sutficiently onginal. Nevs
versions of oid works affen pose probletns n a commercial coniext. fake
ihe situation swhen an cmployee finds an image onkne and ihcorporates d

“Irilo business miatonal without fitst checkine vehesther it s subject 1o hcensing

resinations Dependng. on the nadtre of the image, and where it vas luken

-fiorn. the gwmier rmghi wenify that i heas nei been usad In accordance with

they prescribed icence terms. And trouble comes calling

A convetitional approach. one that ansures favsiul use. 15 fo
buy a Iicence for the image you want to use Art mstituions
typeally have a specific contact preson {or r:nquméa 1elatitg to
mige use, and can provide switably High-gually copies
Ther 1s an emergng trend among ati insttuions to make some or all of their
collections avalalle onling, operily aceessible not only to.view m hoptal forr
bt 50 o download {or 1nuse and teproduction. Fhis 1, a seemingly concerted
offart (o stay abreast of the t:ontr;n-npbx ary issuas raised by the protieratiorn ol
phoutographa onling. A few interesiing ardl gt profile ex.';implc-s with opein-
ancess colirctions includs: :
- The Gett 7 Gentér in Lus ll\ng'elc,-s.'

_* The Nalopal Gallory of Ari m Washington D.C

= Yl University A Gélipﬁ w Conrigchiciit

The: Hyksimuseum .a The Nefhistlancis
*» The Mutioral Portrait Gullery ai the Smithsonsan Inshiute

And salien ths year Te Papa mzde 30.000 high tesolution images fioim its
(Jh;ltal c'-ulle_r;nwﬁ avadable for free doviaload without any copyughi or Cieative
Comnnits 1esticiions. Te Papa signalled this sigiificant siep as a move to

join “the miernabionat pbbl of open agcess’ lesourcas’. angl riends 1o conlfrn_u;
adicling o the nurber of images avalable.

A number of onfine te$on_.u_'c=-g!s east-which con netp to. make this aréa ef ihie lavr
more gasily navigable, Wikimedie Cormmans 1s an onhine repogitory makiing
crenti+e coriiani avalable m-the pubhic d@mam ai_through free licensing
provisions All Wikimedia conteri clearly wheonufies the heence (:onchtmns tndor

In this age of instant sending of
images and words via digital

devices and social media, it

is a familiar experience to be
standing in front of an artwork
trying craftily to sneak a photo
— with the sound turned off

to avoid the shutter noise, of

course - before hurrying to
upload that photo to a Facebook
or Instagram account.

which it ean be used, the basic premise being that all content i ltee io copy,
use ant motlify as longy as the authar's specified icence terms are adhered to
Nonmally this 1s as simple as attributing the cortient 10 its author and inaking
aryy addiions or improvements availabile for re-use under [he same concliiions
Sunilarly Flickr, & photo sharmg website 1o which users can upload thei own
photographs, enables relined searches which fook only for photographs.
licensed under a Creative Commons licence

 HAVE YOU GOT YOUR LICENCE?

Anyone wantng io fnd images enline for pet sonal or commieicial use i ikely
to encounier Creative Comimens cences They are a simple and tecognisable
veay 10 ascertain the: boundanes within which creative content cah b used:

A number of high-profile oigamsations including Flicks, Wikipedia inchuding
Wikimucia), and Google emnploy them

Tlie icences come from Gieative Commons (creativecommons.org), an
Amatican nen profit oigamsation wljosé aim)s to allovs mor: creativity and
shiaring than is possible under the traciional notions of copymght. withot
compromismg un lawfol protection of angmalty. They let auihors choose
congitions of use ffom a range of capynght licences thit best suit the extent
to ::‘-'h_lch ihe-autiior wants to resitriet use cf I.hé’u: wotk Thete ae 314 dstinel
Cieative Commons licences. describad as forging a balance nside the
fraclitiorat all nghts eserved’ setting that copyright law cicates

The hroadest aid most age ommodﬂliimg Treative Conimaons hcenca is the
Attnibution ficgnce, which leis iisers do anything wiih ihe gonterit providerd ihey
ciedi the o |g|na_!'qulhor The réinaining tve heongces Incrouse nresliclieness
through fo the Aftribution nonComineteral MaDenvs licence. vhich 1s tha

.most prohibitsve. It allows users to clo\;rinlo.ul and share conlent as lomy as the
_ongipal author is crecited. bt any ferm of change fo ihe conteit o ‘commercial

ST 1S PrOS( nhed. Creative Commons also enables authors to waive all nghts
i0 their work, Gr place it direetly i the public domain

If yE)u find tjat beﬂrict timage and you atc cager to start using it straight-away,
and-if. you have searched through an oniing resource liks Wikenedia or Fickr

you should have no trouh)e: violking oul whether the imagc is saie lo use

or not. You can find atit frovr the whaye s icensed. and understand vehat, (f
any. condrtions you have ie fulfil. Oflen that just retjuires a hink to the origmal

source dnc a citation of ine auithor’s nane m Tull. thaughaif 1 15 for commercial -

puiposes o you would Iike 10 change the image there niay be a Iittle: imore
nyolvesd A

But if you are having troublke tracking dovim the nghi information ko condirm Tiau
the imayce i€ licensed. it is tirne to abandon that image search and star your
search agam. Qihersse you aie straying Into unchaiteel tetritory. where the
censequences of getling i wrong might {ust noi be worih it 3
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